This article examines the status of economic, social and cultural (ESC) rights in Scotland and identifies routes to remedy for violations of these rights. ESC rights relate to areas such as housing, education, employment, standard of living and health.
Introduction
The work undertaken by the Scottish Human Rights Commission during the scoping exercise; the publication of the 'Getting it right' report; and the subsequent development of Scotland's National Action plan, identified a seismic gap in legal protections for economic, social and cultural rights in Scotland. This article builds upon this evidence base by setting out routes to remedy for violations of ESC rights in both Scotland and beyond. Its aim, therefore, is to contribute to the literature identifying practical mechanisms for justiciable ESC rights, both internationally and in the Scottish context.
To a certain extent, the adjudication of ESC rights by courts already occurs in
Scotland and the UK in accordance with the rule of law. The issues discussed in this article contribute to an already existing body of practice and explores potential future developments. Historically, ESC rights have been viewed with suspicion, as explained in the first section of this article. There are many legitimate arguments that favour deference to parliament in any decision affecting socio-economic rights.
However, the long-held outright rejection of ESC rights as legal standards subject to judicial scrutiny is now an outdated position.
1 Developments in the area have transformed the legal landscape and the way in which these rights are viewed -by governments, by civil society, by practitioners, and by the judiciary. This does not mean that there is no place for deference to parliament but rather, to what extent or in what circumstances deference should be preferred over alternative remedies. This article is most timeous in this respect as, increasingly, states are constitutionalising and mainstreaming ESC rights. Scotland (and the wider UK) is on the precipice of potential change to the existing human rights framework. This article, therefore, aims to contribute to the discussion on any potential changes in relation to ESC rights protection so that future developments are made on an informed basis and in a legitimate and democratic way. In this respect the article identifies and develops routes to remedy for violations of ESC rights in Scotland within the particular devolved framework and existing human rights commitments.
The 'Getting it right' report provides the critical data in identifying the gaps in ESC rights protection that this article seeks to address. The mapping exercise undertaken prior to the publication of the report allowed an opportunity to highlight gaps that might otherwise have gone unnoticed. For example, relying on case law under the ECHR system would not satisfactorily account for all the different types of ESC rights violations suffered by people in Scotland because the treaty is not designed to capture these rights. Similarly, international monitoring and reporting procedures might not always capture the data which relates to the most vulnerable and disenfranchised if they have not had an opportunity to engage with the reporting process -meaning gaps remain hidden and unidentified. In this sense the mapping of rights under the SHRC project facilitated a bottom-up approach to inform the macro level rather than the inverse. Lessons can be learned from this methodology when states seek to identify and map the substantive nature of rights enjoyment, or lack thereof, in a more robust manner. Building up capacity for rights holders, civil society and government to be involved in shaping of the national action plan created a sense of ownership and awareness over the standards required to comply with international law 2 and is undoubtedly an example of best practice in terms of realising a human rights based approach.
The report created an evidence base which included the mapping of the existing legal framework and identifies a legal deficit in that most treaties that the UK has ratified have not been incorporated into domestic law. 3 When the UK does not meet these international standards there is no legal accountability mechanism to hold the government or legislature to account. The report highlighted in particular that, 'Although the scoping project notes a few examples of putting rights into practice, it suggests inconsistency in a number of areas, even where laws and policies are largely rights based. Indeed, in general terms, it is noted that the influence of human rights is felt most strongly on our laws and institutions and its influence decreases the closer to real life we look. The result is unacceptable outcomes for some individuals, particularly the most marginalised.' 4 The mapping exercise revealed that gaps in human rights protection extended to areas including education, health, employment, social security, and standard of living with each of these areas indicating a high prevalence of socio-economic rights violation. For example, the report highlighted that patterns of illness are inequitably spread across the socio-economic spectrum with those living in poverty more likely to die early and to suffer from a range of health problems. 5 It also referenced research indicating a significant gender pay gap in Scotland. In addition it was noted that although fair pay is a productive way to assist individuals and families to combat poverty, including potential gender based pay discrimination, there is no domestic mechanism to ensure fair pay across the board. In fact the legislative mechanism regarding a minimum wage has been deemed 'manifestly unfair' by the European Social Committee in several concluding observations. 6 Other jurisdictions can learn from the mapping process undertaken in the Scottish context in order to build the evidence base needed to demonstrate where existing structural mechanisms do not suffice. This article seeks to address the gaps where the structure and processes are insufficient for ensuring human rights outcomes lead to compliance with ESC rights. The questions that remain unanswered in the literature relate to the mechanisms through which justiciability can be legitimately achieved for different constitutional frameworks rather than whether the rights are justiciable in and of themselves. The intended contribution of this paper is to map out the mechanisms for ESC justiciability in Scotland that are required to address the gaps uncovered in the mapping exercise. These mechanisms can act as useful points of reference for other jurisdictions seeking to fill the same type of lacunae in the legal structures and processes to fully account for ESC violations. There is no 'one size fits all' approach to ESC justiciability and so, critically, an analysis of a myriad different mechanisms provides important lessons for both Scotland and internationally as practical solutions are sought to address different types of ESC gaps for different types of vulnerable groups.
The Human Rights framework in Scotland
Human rights protection in Scotland operates under two separate legislative regimes -one of which is imposed at the devolved level through the Scotland Act 1998 and the second of which applies across the UK, the Human Rights Act 1998. There is, therefore, a system of human rights protection for devolved matters and a separate system for reserved matters.
Primarily, the constitutional arrangement under devolution means that the European
Convention of Human Rights (ECHR) takes on a constitutional status under the
Scotland Act 1998 in relation to devolved matters (section 29). This means that the Scottish Parliament must comply with the ECHR in relation to the passage of legislation and that Ministers in Government must comply with the ECHR in performance of their duties (section 57). To contravene the ECHR is to act unlawfully, rendering the action, omission or piece of legislation ultra vires (invalid and of no legal effect). This is a 'rights-affirmative' framework where the presumption is in favour of compliance and the failure to do so renders the act, omission or legislative provision unlawful. The ECHR predominantly protects civil and political rights as opposed to ESC rights.
The Human Rights Act 1998, on the other hand, enshrines the ECHR at a national UK level, through the duty on public bodies to comply with Convention rights (Section 6) and the duty on courts to interpret legislation in compliance with ECHR in so far as it is possible to do so (Section 3). Section 2 of the Act requires the courts to have regard to the jurisprudence of the ECtHR when considering human rights compatibility. Should the courts consider Westminster legislation to contravene the ECHR without the possibility of interpreting it otherwise then the courts must issue a declaration of incompatibility (section 4) -this is different to the effect of the ultra vires remedy and the declaration has no legal effect on the application of the incompatible legislation. This framework is less robust than the devolved framework and ultimately Parliament in Westminster supersedes judicial declarations of incompatibility in accordance with the doctrine of parliamentary supremacy. London, the Prime Minister noted that she was prepared to change human rights laws should they prevent the government from dealing effectively with the terrorist threat. 7 Whatever form any eventual proposals may take, it will be difficult to deliver change to the existing arrangements in the devolved jurisdictions. 8 First, because the existing framework in the devolved jurisdictions is so heavily dependent on a 'rights- These developments can be compared to the trajectory of human rights protection envisaged in the lead up to the Scottish independence referendum. 13 The Scottish Government's proposals for the future protection of human rights in Scotland were set out in the event of a 'yes' vote in the independence referendum. 14 The objectives of the Government in Scotland had been to seek to further enshrine and extend the protection of human rights in the Scottish constitutional framework in the interim written constitution (pulling reserved matters within the ECHR rights-affirmative framework However, historically, the legal status of ESC rights has been misunderstood. 22 This was based on confusion about how ESC rights should be implemented. 23 As a result, subsequent measures to protect human rights, both at the regional and domestic level have erroneously focussed on CP rights and relegated ESC rights to aspirational rights that depend solely on the will/ability of the legislature to accommodate. When a state has incorporated CP rights into the constitutional framework it means that the courts can intervene to provide a remedy when the legislature or executive fail to uphold or comply with these rights. It has long been understood that CP rights are ESC rights require states to respect, protect and fulfil these rights in order to progressively achieve them to the maximum available resources. 31 However, it is possible to place limitations on the rights in the same way interference with CP rights can be justified in certain circumstances (with the exception of non-derogable rights).
Incorporation of the rights therefore requires fulfilment to different degrees and there is scope to balance fulfilment with a right against other countervailing factors. A sensible and balanced approach to ESC implementation allows for the balancing of rights (including competing rights) and takes account of the allocation of limited resources.
It is now more commonly accepted in the literature and in practice that ESC rights can or ought to be judicially enforceable. 32 Outstanding questions now relate to how best to deliver justiciable remedies, or, through what mechanisms might ESC rights be best protected within a particular constitutional framework in a viable and legitimate way.
The same can be asked of what place or status ESC rights hold or should hold in
Scotland. The post-independence referendum and post-EU referendum landscape has provided a critical opportunity to deliberate on these issues, in particular given the fragile future of the existing human rights domestic framework. Any change to the constitutional framework should happen on a deliberative and informed basis. A legitimate and viable constitutionalisation requires consideration of the concerns raised in connection with the constitutionalisation of ESC rights and granting the judiciary power to adjudicate and provide remedies for violations of ESC rights. 34 Issues relating to democratic legitimacy; polycentricity; expertise; and budgetary allocation need to be addressed. They do not, however, exclude the viability of ESC rights and ESC adjudication in practice and nor should they be relied on as reasons for out an outright rejection of the legitimacy of justiciable ESC rights. . 35 42 The jurisprudence of the Court has confirmed that a remedy will only be considered 'effective' (for the purposes of Article 13) if it is available and sufficient and it must be sufficiently certain both in theory and in practice. 43 A remedy must be effective in practice as well as in law 44 This is all the more relevant in the current context of hostility to the Strasbourg court amongst some quarters of the UK political and judicial establishment.
Justiciability of ESC Rights and Remedies for their violation
The general arguments in repudiation of the justiciability of ESC rights are numerous but generally centre on four main themes: a democratic deficit; the judiciary interfering in the policy matters of the state impinges on the separation of powers;
the judiciary lacks the expertise to decide such matters and it is beyond the institutional capacity of the Courts; and lastly, accountability can be secured through other institutional alternatives, such as administrative bodies (specialised tribunals, ombudsmen, and alternative dispute resolution). Each of these arguments raise serious issues in relation to the legitimacy and competency of the judiciary deciding cases brought in terms of violations of economic, social and cultural rights.
In response to these arguments 
How are ESC rights protected elsewhere?
Recently we have seen examples of the judiciary in different countries establishing ESC rights as part of existing constitutional and legislative structures through an evolving approach to international human rights law. For example, in Germany the judiciary held that the Basic Law, together with Article 9 ICESCR (the right to social security), included a stand-alone right to a minimum level of subsistence below which no person should fall. 56 In Latvia, the courts intervened when the state sought to reduce the state pension by up to 70% in order to meet requirements of loans with the IMF and the EU. 57 The courts held that the reduction in state pension was unconstitutional and contrary to Article 9 ICESCR and that the provisions of the loan should not supersede fundamental human rights. 58 The European Court of Human Rights has held that there are socio-economic dimensions to civil and political rights 59 and has extended CP rights in the ECHR to encompass related ESC rights. 60 For example, the court has extended Article 8 to encompass the right to adequate housing respecting cultural dimensions in the case of nomadic travellers 61 and, more broadly, protection from unlawful eviction. 62 In the case of Yordanova 63 the ECtHR specifically referred to various international standards 64 , including the standard set by ICESCR in connection with the right to adequate housing and the corollary positive duties incumbent on the state to respect this right. 65 In the UK the judiciary has relied on ESC rights in holding that the rights of the child should be of paramount importance when considering immigration matters. 66 Likewise, in a case based on Article 3 ECHR, the House of Lords held that there must be a minimum level of subsistence available to support asylum seekers in the UK who fall below a threshold of destitution, such as to amount to inhuman and degrading treatment. 67 Socio-economic rights are also subject to adjudication and potential protection under the aegis of equality legislation. There are both domestic and international examples of litigation based on non-discrimination that has inadvertently secured the protection of socio-economic rights. 68 Under the Equality Act 2010 the court can declare a budgetary decision unlawful if, for example, a public body has failed to have due regard to the potential adverse impact on a group that share a protected characteristic. 69 Public bodies are required to conduct equality impact assessments to ensure the least disproportionate measure is used to secure any changes to the allocation of resources. This directly engages with socio-economic rights and provides a form of procedural protection in their implementation (i.e. that there is an obligation to have due regard to equality of opportunity as opposed to an obligation to ensure equality of opportunity).
These Some states have sought to introduce more clear and transparent multi-institutional approaches to ESC rights by clearly setting out the expectations of the legislature, government and judiciary in explicit terms when dealing with ESC rights. 71 Again, this does not necessarily mean full incorporation, for example, but can mean protecting ESC rights to varying degrees (often along the respect, protect, fulfil axis).
One example would be to use a 'rights-affirmative' framework, with an option for parliamentary derogation (retaining parliamentary sovereignty), 72 another would be to introduce forms of procedural protection such as a duty to have due regard to the ICESCR. 73 The South African model is often referred to as the archetypal example of ESC constitutionalisation. This model employs a mixture of substantive rights recognition, together with safeguards and limitation clauses contained in the Constitution. Rights are afforded protection to different degrees along the respect, protect, promote, fulfil axis. Some 'negative' rights enjoy immediate protection such as the right not to be evicted without fair procedure. 74 Some rights are afforded nonderogable status 75 , such as rights relating to children. 76 Other rights are considered to be subject to progressive realisation such as the right to access adequate housing and the right to access health care, food, water and social security. 77 There is a general 
How could ESC rights be better protected in Scotland?
Currently there are a number of options available for the immediate protection of ESC rights in Scotland. These include using the continuing development of adjudication extending CP rights to ESC rights as discussed above. For example, practitioners can explore options to extend the protection of ESC rights under the relevant ECHR provisions such as Article 8 (right to private and family life), Article and so on. 89 This approach depends very much on the dynamic or evolutive interpretation of CP rights -and whilst a useful tool to practitioners seeking to better protect ESC rights, it is limited due to the nature of the approach being founded in a treaty focussing on CP rights (the ECHR). 90 This means rights relating to education, standard of living, employment and health, will not be granted the same degree of protection as envisaged in treaties such as ICESCR or the European Social Charter.
Another option for the immediate implementation of ESC rights is to rely on already existing legislative provisions relating to ESC issues -where either the Scottish Parliament or Westminster have created a legislative system to better protect ESC rights without necessarily relying on international standards. 91 An example of this would be the National Minimum Wage Act 1998, which sets a minimum hourly income for workers in the UK. The purpose of this Act is to ensure that persons who are working are able to earn sufficient remuneration for work in order to support an adequate standard of living. However, on an independent examination of the national minimum wage the European Social Committee has determined it unfit for purpose and 'manifestly unfair' in achieving the aim of raising workers out of poverty. 92 The
European Social Committee is responsible for oversight of the European Social
Charter (the Council of Europe regional treaty dealing with ESC rights). There is no
Council of Europe court that deals with violations of ESC rights in the same way as
the ECtHR and in any event the UK is not party to the existing collective complaints mechanism. 93 Without scrutiny of compliance with international standards by a parliamentary committee or a court there is a risk that domestic legislation will fall short of implementing rights according to international standards.
Another route to a remedy for a violation of ESC rights is to use the EU legal framework that gives direct effect to fundamental rights when implementing EU law. 94 The UK sought to limit the justiciability of ESC rights contained in the Charter of Fundamental Rights, however, the Court of Justice of the European Union has held that Protocol 30 95 does not exempt the UK from existing obligations under the Charter. 96 There is scope to further explore where the Charter can protect socioeconomic rights in Scotland when connected to the implementation of EU law, although this is of course now subject to any changes to the UK's relationship with the EU as a result of the referendum decision of 23 June 2016 to leave the EU. 
Future options
In December 2014 James Wolffe, previously Dean of the Faculty of Advocates and now Lord Advocate, considered a number of potential constitutional arrangements
should Scotland choose to implement ESC rights in the future. 99 First, Wolffe suggests the option of using the existing Scotland Act 1998 framework and extending constitutional status to ESC rights in Scotland in the same way that the ECHR is currently protected through a section 29 type of clause. 100 This could be achieved through an amendment to the Scotland Act itself, which would require the passage of legislation at Westminster. 101 Or, it could be a 'self-regulatory' Act introduced in the Scottish Parliament where the Scottish Parliament limits its own power. 102 A second option would be to use the Human Rights Act 1998 structure, which encompasses different implementation mechanisms, including an interpretative clause; a duty imposed on public bodies to comply; and an option for the courts to make declarations of incompatibility. 103 Again, it is beyond the competence of the Scottish Parliament to amend the Human Rights Act itself, 104 but the devolved legislature could pass secondary legislation of a similar structure relating to the ICESCR as opposed to the ECHR. 105 The third option proposed by Following amendment to the reservation the Scottish Parliament could become the first part of the UK to address socio-economic disadvantage directly and explicitly through equality legislation. 111 This would make it possible to introduce a procedural safeguard for ESC rights by addressing socio-economic disadvantage. In the same way that the Equality Act 2010 operates, it would only be within the power of the Scottish Parliament to introduce a procedural duty to have 'due regard' to addressing socio-economic disadvantage as opposed to imposing a duty to achieve equality of outcome. 112 In terms of ESC protection, this is a weaker form of remedy, than say, for example, for incorporation of ICESCR and substantive protection of ESC rights.
Of course, an examination of these types of mechanisms can help set out potential options for other jurisdictions. As noted above, in discussing the implementation of ESC rights both Tinta and Higgins have separately highlighted the need to explore a 'myriad' of forms. 113 There is no 'one size fits all' approach in the pursuit of ESC protection or justiciability and so the exploration of better protection mechanisms is about knowledge sharing and capacity building between different jurisdictions. In the same way that Scotland can learn lessons from other jurisdictions so too can lessons be learned from Scotland's experience -in particular in relation to the mapping of gaps and the identification of the structures required for a particular constitutional framework. This process in and of itself offers crucial lessons comparatively speaking.
Benefits and Risks
As with any proposed constitutional or legislative change that alters the way human rights are protected, it is important to consider the potential risks as well as the potential benefits. Before the introduction of the Human Rights Act 1998 there was widespread concern that granting the judiciary power relating to the adjudication of human rights would interfere with the separation of power. It was argued that this would lack democratic legitimacy and that deference to parliament was the most appropriate principle in the determination of human rights issues. 114 These same concerns are raised in connection with affording the judiciary the power to determine ESC rights in areas of complex policy, which directly engages the allocation of state resources. Of course, there is still room for deference in the determination of rights, however, this could be one of many routes open to the judiciary in a variety of innovative remedies for ESC rights. It is a legitimate concern that judicial supremacy could usurp the role of the legislature in determining matters relating to the allocation of limited resources across different socio-economic areas. 115 And so, it would be inappropriate to afford unelected judges a monopoly on decisions regarding polycentric issues with far reaching budgetary implications. However, that does not preclude the judiciary from having any role whatsoever in the process. As Wolffe notes, the question of whether the court should be given a role in assessing compliance with ESC rights is 'a political or constitutional question, not a conceptual one.' 116 We propose that courts can employ a variety of different types of judicial review in the determination of ESC rights: reasonableness, legality, proportionality, procedural fairness, and even anxious scrutiny. Courts are also well equipped to develop innovative remedies in order to identify the most appropriate way of determining a case. 117 One such option is a structural interdict, where following a review of legislation a court can issue a structural order for parliament, the government or a public body to revisit a legislative provision, decision or policy within a particular timeframe and with particular instructions to help ensure compatibility -this could be, for example, an instruction to ensure that a particular type of procedure is followed such as a budgetary analysis that takes ESC rights into consideration. This places the remedy back in the hands of the other branches of state and grants the court a supervisory role. 118 Likewise, there is scope for declaratory orders (like a declaration of incompatibility) or ultra vires remedies -where an action or piece of legislation can be declared unlawful. 119 The particular structure or framework is open to deliberation -as is the degree of protection to be afforded to ESC rights -whether that be procedural, substantive or a mixture of both.
Rather than view the adjudication of ESC rights as a threat to the separation of powers the constitution could reflect a multi-institutional system where compatibility with ESC rights is shared between the legislature, the executive and the judiciarywhere one holds another to account and the judiciary acts as a means of last resort.
There In any event -judicial remedies should be a means of last resort. There are a variety of ways to mainstream ESC rights within the decision-making process without the need to rely on courts as a first port of call. 124 Furthermore, there are ways in which safeguards can ensure that, whilst it is important that individuals have access to justice, there are a number of ways to avoid a 'floodgate' scenario. One such mechanism is to ensure that judicial review is an option only after all other routes to remedy have been exhausted -such as through engagement with grievance procedures, internal complaint mechanisms, with the relevant public ombudsman, and so on. In the same way that CP rights are mainstreamed in Scotland it is unlikely a flood of ESC cases would arise if ESC rights are also mainstreamed in the decision-making process. There are a variety of other mechanisms used by the judicial system to ensure that similar cases do not flood the system, one such mechanism is to allow for the conclusion for a test case and sist (temporarily delay) all other cases that are directly affected by the outcome. 125 This allows for a jurisdictional judicial approach to control a number of similar cases and is well within the capability of the judicial structure to administer.
Conclusion
As identified above, the benefits of implementing ESC rights are self-evident in many respects -it means that individuals will have better access to rights directly on ESC fulfilment. This separation has since been used to undermine the legal status of ESC rightsthis was not the original intention of the parties. As Craven submits, 'The fact of separation has since been used as evidence of the inherent opposition of the two categories of rights. In particular, it has led to a perpetuation of excessively monolithic views as to the nature, history, and philosophical conception of each group of rights and has contributed to the idea that economic, social and cultural rights are in reality a distinct and separate group of human rights. Of greater concern, however, is that despite the clear intention not to imply any notion of relative value by the act of separating the Covenants, it has nevertheless reinforced claims as to the hierarchical ascendance of civil and political rights. Although within the UN there is now almost universal acceptance of the theoretical 'indivisible and interdependent' nature of the two sets of rights, the reality in practice is that economic, social, and cultural rights remain largely ignored. ' 
